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BOUDIN, Circuit Judge. This appeal stens from a
di sability-discrimnation suit brought by WIIliam MacDonal d who
suffers from cerebral palsy. From 1981 to 1989, MacDonald
worked first as a file clerk and then as a procurenent clerk at
the Boston office of the Defense Contract Managenent Command
("DCMC"), formerly a part of the Defense Logistics Agency and
now a separate entity within the Defense Departnent. A heart
condition forced MacDonald to retire on disability on July 8,
1989.

In early 1994, the O fice of Personnel Mnagenent
notified MacDonald that it now found himsufficiently recovered
fromthe heart ailnment to work again; his disability pension was
ended on July 26, 1994, after MacDonal d's internal appeals were
exhausted. MacDonald pronptly put his name on the list for re-
enpl oynent at DCMC, but the agency was then under a hiring
freeze. When the freeze was lifted, MacDonald applied for ten
job openings at DCMC, listed in four different "Job Opening
Announcenents” ("JOA") between Septenber 1996 and April 1997.

I n each instance, MacDonald sought the position of a
procurenent technician at a pay grade of GS-6, one |evel higher

than his last job in 1989 as a procurenent clerk.! Each tine,

IMacDonal d al so applied for a July 1997 job listing (JOA
384-97) for contract adm nistrator (trainee), which could begin
at GS-5 but had pronotion potential to GS-11. DCMC ultimately
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MacDonal d was cl assified as qualified for consideration and his
name was submitted to the selecting officials as a "handi capped
eligible" applicant. This designation, as we explain below,
gave MacDonald a potential advantage over "conpetitive"
candi dates, but in each instance MacDonal d was unsuccessful in

his application. A brief chronology of the main episodes is as

foll ows.

The first job posting (JOA 216-96) in Septenmber 1996
advertised four procurenment technician |obs. Apart from
MacDonal d, six conpetitive candidates, all current DCMC

enpl oyees working in GS-5 jobs, were referred for consideration.
The selecting officials initially chose current enployees from
the list and filled the other two slots with "reassignments"--
apparently GS-6 enployees working in other DCMC offices. One
reassi gnment candi date refused the job, as did two nore offered
the still vacant position. The selecting officials then all owed
the opening to | apse, offering it neither to MacDonal d nor any
of the other four remaining GS-5 applicants.

The next job posting in question (JOA 75-97) opened on
Decenmber 16, 1996 and offered two procurenent technician

positions. Besi des MacDonal d, four other applicants--all

chose to fill the billet with a contract adm nistrator
transferred from another team MacDonal d does not chall enge
this action on this appeal.
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current DCMC GS-5 enpl oyees--were referred to the selecting
official. MacDonald was interviewed, but the jobs were givento
two of the other applicants. The selecting official assertedly
based her choice on personal know edge of the successful
applicants' performance and job skills (as their current
supervisor) and their proven facility with new conputer systens.

On March 20, 1997,2 the final job posting (JOA 226-97),
decl ared four nore procurenent technician jobs open, and, once
agai n, MacDonal d was consi dered but not hired. The record does
not say how many candi dates applied but, of the four who were
sel ected, two had rel evant experience as senior (GS-11 and GS-
12) enpl oyees in the Defense Logistics Agency; another had been
commended for an "exenplary work ethic" and had exhi bited broad
know edge of contract adm nistration and conputer prograns at
her interview, and the fourth hiree, who was handi capped, had
"an excellent work record and stellar references.”

MacDonal d was eventually rehired by DCMC i n November
1997 for a tenporary position as a secretary (GS-5). In

February 1998, he was reassigned to a recently-vacat ed per manent

Two of these jobs were originally announced on January 29,
1997 (JOA 137-97), but this earlier announcenent expired w thout
action. The subsequent announcenent in March (JOA 226-97) added
two additional openings and expanded the area of consideration
to include not just DCMC enpl oyees, but all "Federal enployees
within the commuting area.” Anyone who had applied in January
was automatically considered in March.
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position as a procurenent technician at the GS-5 level. This
job was the same civil service rank as the procurenment clerk
position MacDonald had held in 1989, and (by MacDonald's
adm ssion) had roughly the same responsibilities. However, the
pay (and presumably the duties) were less than the GS-6
procurenment technician post that MacDonal d had sought in vain.

| n May 1998, MacDonal d brought suit in federal district
court under section 504 of the Rehabilitation Act, 29 U.S.C. 8§
794 (1994), which pertinently provides:

No otherwi se qualified individual with a

disability . . . shall, solely by reason of

her or his disability, be excluded fromthe

participation in, be denied the benefits of,

or be subjected to discrimnation .

under any program or activity conducted by

any Executive agency.
MacDonal d' s conpl aint charged that DCMC discrim nated agai nst
hi m because of his cerebral palsy when it refused, on ten
occasions, to give hima position as a procurenment technician at
the GS-6 | evel.

After discovery, the governnent noved for summary
judgnment, which the district court granted on July 20, 1999.
The district court ruled that there was no evidence from which
a factfinder could conclude that MacDonal d had been deni ed any

of the positions "by reason of" his disability. The court noted

that in various instances, the successful candi date had superi or
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know edge (e.qg., of pertinent conputer systens) or had al ready
performed successfully at or above the higher grade to which
MacDonal d aspired.

MacDonal d now appeals and, the appeal being from a

grant of summary judgnment, our review is de novo. LeBlanc v.

Geat Am Ins. Co., 6 F.3d 836, 841 (1st Cir. 1993), cert.

denied, 511 U S. 1018 (1994). The appeal is unconventi onal
i nsofar as MacDonal d makes little attenpt, with one exception,
to show that the district court erred in its appraisal of the
evi dence. The exception is this: at the end of his brief
MacDonal d says it is suspicious that he was sel ected for none of
the ten vacancies even though deened qualified at the referral
stage and that in one instance, DCMC never filled the advertised
position at all.

Because it provides greater context, we begin wth
MacDonal d's evidence claim Reserving for the noment possible
burden-shifting shortcuts, section 504 of the Rehabilitation Act
requires in a hiring case that the plaintiff showthe follow ng:
(1) that he applied for a position in a covered federally funded
program or activity; (2) that he is disabled; (3) that he was
qualified for the job; and (4) that he was not hired solely

because of his disability. Cook v. Dep't of Mental Health,

Ret ardati on, and Hosps., 10 F.3d 17, 22 (1st Cir. 1993). The
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district court assunmed that MacDonald could satisfy the first
three requirenents but found no triable issue as to the fourth.

VWhat ever inference m ght otherwi se be drawn fromten
unexpl ained rejections of a qualified candidate, here the
selection of alternate candidates was explained by the
gover nment . MacDonal d has not pointed to affidavit or other
evidence in the record to counter the government's show ngs as
to the <colorably superior qualifications of any of the
candi dat es that were selected. Obviously, to say that MacDonal d
was deened qualified at the screening stage does not nean that
he was nore qualified than other candi dates.

This is not quite the end of the matter because for one
of the ten advertised positions for which MacDonal d was deened
qualified by the screener, no candi date was ever selected. The
district court's opinion nade no separate nention of this no-
hire episode, nor is it addressed by the court's main rationale
that other candidates were better qualified for the nine
positions that were filled. Perhaps on sone facts, an inference
of discrimnation could be drawn fromthe sinmple refusal to hire
a "qualified" candidate where no other candi date was sel ected
and no explanation was given for failing to hire anyone.

But here the governnment did explain the outconme. It

said in discovery that six offers were made to persons who were

- 8-



nore highly qualified than MacDonal d; only three accepted; and
"[a]t that point the selecting officials decided that none of
t he ot her applicants had sufficient experience and denonstrated
know edge to successfully performthe job." Specifically, the
governnment said that MacDonal d | acked sufficient experience with
the office's new procurenment procedures and conputer systens.

There i s not hi ng suspi ci ous about a sel ecting official
deci ding that although MacDonal d was qualified at the screening
stage, a close ook at his qualifications at the selection stage
did not justify his promotion (or that of several other GS-5
appl i cants who had been referred). What is not explained is why
DCMC's rejection letter to MacDonald said that he had been
deened "highly qualified." These words may have been
boi | erpl ate or chosen to console (they were not repeated in the
next rejection letter) but, in any case, there is no indication
that the words conmprised any formal ranking or serious
eval uation of skills.3

Al t hough MacDonal d has not cited the McDonnel |l Dougl as

decision in his brief, MDonnell Douglas Corp. v. Geen, 411

3For j obs where ten or nore candi dates applied, the DCMC di d
use a formal ranking systemfor conpetitive candi dates based on
points for experience, schooling, etc. DLA Regul ati on No.
1404.4 Encl. 4 (Jan. 29, 1991). But MacDonal d as a handi capped
eligible candidate did not need to be ranked, 5 CF. R 8§
213.3101 (2000), and it is unclear that he was ever formally
ranked under this system
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U.S. 792 (1973), we have taken it for granted that some vari ant

of McDonnell Dougl as applies in disability cases, Barth v. Gelb,

2 F.3d 1180, 1185 (D.C. Cir. 1993), cert. denied, 511 U S. 1030

(1994), and we wi Il assunme arguendo that MacDonal d hinsel f made
the limted showings needed to trigger the burden shifting
requi rement. Yet all such an initial showing by the plaintiff
requires is that the defendant supply an excul patory expl anati on

for its challenged actions. Texas Dep't of Cnty. Affairs v.

Burdi ne, 450 U.S. 248 (1981). That is just what the governnent
has done, and MacDonal d has proffered no evidence that DCMC s
expl anation is pretextual.

This takes us at last to MacDonald's main clainms on
appeal. Most are not stated in the conplaint which (1) charged
discrimnation in fact wunder section 504 and (2) relied
separately upon a DLA mandatory placenent regul ation yet to be
di scussed. The additional argunments now pressed on appeal were
made in some formin MacDonal d's opposition to the government's
motion for summary judgnent; the district court's silence on
t hese issues may indicate that it regarded them as beyond the
bounds of the conplaint.

We begin with the various regul ations now i nvoked by
MacDonal d. Under so-called Schedule A authority, 5 C.F.R 88

213.3101-99 (2000), DCMC and other agencies can make
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preferential appointnments to certain positions of "severely
physi cal handi capped persons who . . . have been certified by
counselors of State vocational rehabilitation agencies" as
meeting certain criteria. 1d. 8 213.3102(u). The parties agree
t hat MacDonald is such a person, having been certified by the
rel evant Massachusetts agency. MacDonal d says that he could
have been given one of the positions for which he applied
wi t hout interviews and without regard to his qualifications vis-
a-vis other applicants.

However, under the Schedul e A regul ati ons, handi capped
persons who qualify are not required to be given preference
The governing provision nerely states that "agencies may make
appoi nt nents under this section” and provides that "[p]ositions
filled under this authority are excepted from the conpetitive
service." 5 C.F.R § 213.3101 (enphasis added). Schedul e A
provi des the agency a nmeans to avoid conpetitive placenment but
does not inpose an obligation to use this authority in any

specific case. See Van Wersch v. Dep't of Health & Human Svcs.,

197 F.3d 1144, 1146 (Fed. Cir. 1999). DCMC |l ater did use
Schedule A to secure MacDonald his present GS-5 appointnent.

By contrast, under a different subpart of the civil
service regulations, a conmpulsory priority in rehiring is

accorded to certain enployees, including those who retired with
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a disability but "whose disability annuity has been

termnated." 5 C.F.R 8§ 330.703(b)(4).4 The parties agree that
MacDonal d is a qualified recovered disability annuitant. But to
be eligible for priority under this regul ation, MacDonal d had to

apply for a vacancy "at or below' his original grade level, id.
§ 330.704(a)(3), and--given his eligibility category--to apply
within one year after receiving notification that his disability
annuity status was term nated, id. 8 330.704(c)(3).

MacDonald fails on both counts. For all of the
procurenment technician posts for which MacDonal d applied, the
grade was GS-6, one |evel higher than his job in 1989 as a
procurenent clerk. Al t hough MacDonald seeks to equate the
responsibility of the two positions, the regulation refers
specifically to grade level, and a GS-6 is a higher level than
GS- 5. In all events, MacDonald applied for each of the ten
positions nore than a year after receiving notice that his
disability annuity was termnated in 1994 and thus fails the
"within one year"” requirenent.

MacDonal d also relies on a Defense Logistics Agency

regul ati on apparently not codified in the C.F. R In describing

4Subpart G 5 C.F.R 8§ 330.701-.711 (2000), conprising the
"interagency career transition assistance plan for displaced
enpl oyees," provides protection for numerous categories of
enpl oyees who were previously termnated for a range of
di fferent reasons, including downsizing.
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the agency's nerit pronotion program the regulation states,

under the heading "mandatory placenent actions,” that an
individual "in any of the categories below' nust be given
"appropriate placenent entitlement” if the individual is

avai l able and qualified when a vacancy occurs, DLA Reg. No.
1404.4, 8 VI, 1 A(1) (Jan. 29, 1991). There follows a |ist of
categories (e.qg., "enployees returning from MIlitary Service")
the l|ast category being "qualified recovered disability
annui tants and former enpl oyees recei ving Wrr kers Conpensati on. "
Id.

MacDonal d takes this DLA regulation as entitling him
to a priority regardl ess of whether he neets the conditions set
forth inthe C.F.R subpart (subpart G conferring a priority on
disability annuitants whose annuity has been term nated. 5
C.F.R 8 330.703(b)(4). On our reading, the DLA regulation,
insofar as it refers to qualified recovered disability
annuitants, is nothing other than a cross-reference to subpart
G and carries with it the same qualifications contained in the
C.F.R | ndeed, the DLA regulation has to be a set of cross-

references since it does not purport to describe in detail its
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categories or say what the "appropriate placenent entitlenent”
for each would be.®

Regul ati ons asi de, nmuch of MacDonal d's brief on appeal
is devoted to an attack on DCMC s use of "subjective" criteria
in hiring. The attack takes the formof citing decisions that,
in resolving various discrimnation charges (e.g., race,
gender), observe that subj ective judgnments may  cl oak
di scrimnation.® But the cases involve a range of situations and
commentary, and it is never clear just what rul e MacDonal d seeks
to distill fromthis case | aw or how he thinks it bears upon his
own ci rcumst ances.

It appears that in this case DCMC used both hard and
soft criteria, but MacDonald is not automatically entitled to an
inference or presunption of discrimnation nmerely on that
account. In most of the cases cited, there was specific

evidence of discrimnation, statistical or direct, and the

SMacDonal d further argues that DCMC viol ated the same DLA
regul ati on by using panels in its selection process. However
the regulation clearly allows for the use of panels as |ong as
the "sel ecting supervisor remai ns responsi bl e for maki ng hi s/ her
own selections,” as was the case for each of MacDonald's
applications. DLA Reg. No. 1404, 8 VI, Y J(2).

®Roberts v. Gadsden Mem | Hosp., 835 F.2d 793, 798-99 (11th
Cir. 1988); Mles v. MNC Corp., 750 F.2d 867, 871-71 (11th
Cir. 1985); Burrus v. United Tel. Co., 683 F.2d 339, 342 (10th
Cir.), cert. denied, 459 U S. 1071 (1982); Davis v. Califano,
613 F.2d 957, 965-66 (D.C. Cir. 1979).
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enpl oyer's subjective judgnent was therefore discounted as a
def ense. Mles, 750 F.2d at 870; Davis, 613 F.2d at 960-61.

But see Burrus, 683 F.2d at 342. Here, MacDonal d has neither

pointed to such evidence nor sought to show that any one of
DCMC' s sel ection deci sions were col orably unsound.

MacDonal d al so argues that proof of discrimnatory
intent can be inferred from DCMC s violation of its own
affirmati ve action plan, which was adopted pursuant to section
501 of the Rehabilitation Act. 29 U S.C. § 791. MacDonal d says
that DCMC violated its "Policy Statement on Equal Enpl oynment

Opportunity by relying on subjective rather than 'neasurable
qualifications.'"™ The policy statenent included in the record
does not appear to be the kind of formal "plan" to which the
statute refers, 29 U S.C. 8§ 791(b); it is a four-paragraph
menor andum fromt he DCMC Bost on of fi ce commander couched in very
general terms. The pertinent paragraph reads:
Comm t ment to equal enploynent opportunity

starts at the top. | am unequivocally committed

to a workpl ace whi ch eval uates every person as an

i ndi vi dual and gives credence only to nmeasurabl e

gqualifications and the enployee's performance

record. Thus, when properly adm ni stered, equal

enpl oynment opportunity can produce an effective,

efficient and di verse workforce.

MacDonal d apparently takes the reference to "nmeasurabl e
qualifications" as precluding any judgment about his work
experience or skill |evel or about the excellent recent work
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performance of other candi dates. "Measur abl e" does not nmean
strictly objective; personnel ratings often assign nunerical
ratings to soft skills or qualities; and the policy statenent
itself nmakes <clear that a "performance record” may be
consi dered. \Whatever the | egal status of this policy statenent,
MacDonal d has not denonstrated any violation of its very general
terns.

Finally, and in something of an about face, MacDonal d
argues that it was wong for DCMC to classify him as a
"handi capped-eligi bl e" applicant when submtting his name for
consi deration by selecting officials. However, it is MacDonald
who has been insisting throughout that he is entitled as of
right to a priority because of his disability and, as it turns

out, the selecting officials had the discretion to give hima

preference under Schedule A regul ations. It is thus hard to
fault the agency for |listing him separately in the first
i nstance.

Affirmed.
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